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COMMENTARY: REGIONAL POLITIES
AND THEIR PLACE IN BUILDING
AN ENVIRONMENTAL ORDER
EDWARD MOY*

INTRODUCTION

Consider the cost of living in a twenty-first century world,
its ecosystem damaged in the name of short-term progress, to the
point of requiring long-term remedies. Consider also another cost
of this reality, where some enjoy a high standard of living and the
fruits of twenty-first century technology while other parts of
humanity subsist barely in a twilight of low economic growth and
political disadvantage. Is the present international order prepared to
deal with this future?
The ambitious suggestion of this article is that a
pro-regional approach, within an overall GATT - based framework,
may
reconcile the apparent dichotomies of trade and the
environment. Regional orders such as the European Community
(currently referred to as the European Union) came into existence
for ostensibly economic purposes but may implicate other policy
concerns including the environment. A GATT-based order may
help world trade run smoothly, but regional orders may help
various comers of the world prosper without polluting. Global
players, like the United States, through their globally ubiquitous
economic presence, could bridge the economic and political gaps
between such regional polities and throughout a greater world order
composed of regional members and non-members. Regional polities
do not have to block the path to multilateral free trade and
increased global welfare. They can also help control and contain
the environmental consequences of economic growth. The purpose
of this article is to provoke thought about regionalism, which is

* J.D. 1994, State University of New York at Buffalo School of Law.
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enjoying a revival in recent years, and its effect on issues addressed
on usually either a global or national scale.
Questions about the future have resulted in a collision
between two waves of modem concern, trade and the environment,
and have settled into an uncertain pool of issues filled with the
eddies of apparent dichotomies. Reconciling these apparent
dichotomies means reconciling issues of unilateralism and
multilateralism, progress and pollution, the standards of
industrialized nations versus those of the newly industrialized,
domestic environmental enforcement and international trade
liberalization, and a global based versus a regional legal order for
environmental protection.
Set in the middle of the confusion is the question of
whether economic and political regionalism will be a beneficial or
destructive development for the world trading order based on the
General Agreement on Tariffs and Trade (GATT).'
Part of GATT's theoretical underpinning, since its creation
after World War ]I,2 is the assumption that in the absence of
having a perfect world-wide free trade regime a "second best"
alternative may include a world trade order where each member
grants other members Most-Favored Nation (MFN) trading status
and treats each other equally.3 Although GATT was meant as an
"antidote" for the ills which plagued world trade in the 1930's it,
however, permits the creation of organizations like the European
Community.4
1. General Agreement on Tariffs and Trade, opened for signature, Oct. 30, 1947,
55 U.N.T.S. 187[hereinafter GATTI].
2. Id.
3. Jeffrey Frankel, Ernesto Stein, and Shang-jin Wei, ContinentalTrading Blocs:
Are They Natural or Supernatural? 1, NBER Working Paper No. 4588 (Dec.
1993)[hereinafter Supernatural].
4. See GATT, supra note 1.
arrangements:

GATT Article XXIV permits regional

The provisions of this Agreement shall not prevent ... the formation of
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GATT multilateralism is favored as the best mechanism for
achieving liberalized trade and welfare in the post war,
international economic order, justified by such factors as the
benefits of Ricardian comparative advantage, 5 the accommodation
of sovereignty concerns, and the fear of repeating the trading
atmosphere and disaster of the 1930's. The current aggregation of
various comers of the world economy under regional arrangements,
such as the European Community, is feared by some as a threat to
global trade liberalization.
The world has changed however. It is smaller, courtesy of
jet airplanes, satellite links, computers and global competitiveness.
The international legal order is markedly more developed since the
end of World War II, the United Nations is more important than
the League of Nations was in the 1930's, and the end of the Cold
War has accelerated the rush toward greater economic
development, co-operation and competition. Regional trading and
economic arrangements are being formed at some level in every
part of the world economy. No globally prominent nation, fully

a customs union or of a free trade area or the adoption of an interim agreement
necessary for the formation of a customs union or free trade area.
See also J. Michael Finger, GATT's Influence On Regional
Arrangements, in NEW DIMENSIONS IN REGIONAL INTEGRATION 128-155 (1993);
Richard H. Snape, History and Economics of GATT's Article XXIV, in REGIONAL
INTEGRATION AND THE GLOBAL TRADING SYSTEM 273-291 (1993).
5. DAVID RICARDO, THE PRINCIPLES OF POLITICAL ECONOMY AND TAXATION

(1817).
6. See e.g. Janet McDonald, Greening the Gatt: Harmonizing Free Trade and
Environmental Protection In the New World Order, 23 ENVTL. L. 397, 470,

n.293 (1993) [hereinafter McDonald] (McDonald, citing Beverly M . Carl,
Current Trade Problems of the Developing Nations, in LEGAL ISSUES IN

INTERNATIONAL TRADE 100, 104 n.27 (Peter Sarcevic and Hans van Houtte eds.,
1990, lists the following "most notable" arrangements:
The European Community
The European Free Trade Area
North American Free Trade Area
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aware of the potential of the entire world market, would leave all
their eggs in the single basket of one region.' Regionalism, as of
the 1980's, may be characterized by a membership of "global
players" who may participate in regional blocs but are not restricted
to one region. The specter of the world fragmented into
protectionist trading blocks is more facetious than serious.
Until recently, environmental control enforcement has not
been prominent in an international economic order dominated by
such matters including the cold war, and post war reconstruction
and development, which were responsible for the creation of the
GATT. Questions have been raised as to whether or not GATT is
the proper vehicle for environmental protection. The top priority of
GATT is the global free trade. Environmental protection is a policy
subordinated in this system (for reasons including a fear of the
potential abuse of trade measures) and it is questionable whether
or not GATT should be a prominent forum for trade-environment
issues.8 As a result of the successful completion and signing of the

Andean Common Market
Central American Common Market
Caribbean Common Market
East Caribbean Common Market
Economic Community of Central African States
Economic Community of West African States
Association of South East Asian Nations

7. See e.g. John H. Barton and Barry E. Carter, International Law and
Institutions For a New Age, 81 GEO. L.J. 535, 551 (March 1993) [hereinafter
New Age] ("what is most significant about the trend toward regionalism is the
special status of Japan and the new East Asian economies, for these nations have
the most to lose from the break-up of the world trading order.").
8. The Tuna-Dolphin dispute's challenge of the United States's Marine Mammal
Protection Act represents this subordination of environmental arguments and
concerns to trade.
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Uruguay Round of negotiations 9, the World Trade Organization
will arise having powers equivalent to the International Monetary
Fund and the World Bank. The World Trade Organization, which
is expected to replace GATT as the international regulatory agency,
may not be equipped for the task of environmental protection. '
In fact, there have been calls for a moratorium on challenges to
environmental standards by legislators from the European Union,
Japan, Russia and the United States."
9. The Uruguay Round was launched in Punta del Este, Uruguay, in September
1986 and concluded in Geneva, Switzerland in December 1993. The agreement
was signed on April 15, 1994 in Marrakesh, Morocco by over 100 countries.
When a "critical mass" of countries have ratified the accord, the agreement will
come into force and the World Trade Organization (WTO) will be started on
January 1, 1995. GATT Over 100 Nations Sign Accord To Cut Barriersto World

Trade, Daily Environment Report, April 18, 1994, available in WESTLAW,
BNA-ENV database.
10. It remains to be seen whether or not the World Trade Organization (WTO)'s
Trade and Environment Committee will provide an effective "forum for much
needed international dialogue on making the multilateral trading system more
open and responsive to environmental concerns".
The WTO environmental committee can begin work, after the
Marrakesh signing of the Uruguay Round agreement, studying the trade-related
aspects of international environmental agreements such as the Convention on
International Trade in Endangered Species of Wild Flora and Fauna, the Babel
Convention on Transboundary movement of Hazardous Wastes, and the Montreal
Protocol on Substances that Deplete the Ozone Layer.
Trade-EnvironmentPanel's Work to Begin Soon After Mid-April Signing, Daily

Environment Report, March 29, 1994, WESTLAW, BNA-ENV database;
President Clinton's EnvironmentalAccomplishments Report Released April 21,

1994, April 22, 1994, WESTLAW, BNA-ENV database.
11.

GATT GlobalLegislatorsSeek Moratoriumon Challenges to Environment

Standards, Daily Environment Report, March 3, 1994, WESTLAW, BNA-ENV
database. (Members of the Global Legislators Organization for a Balanced
Environment (GLOBE) have called for a suspension of challenges under the
GATT to environmental standards for two years after entry into force of the
World Trade Organization (WTO), which will supersede GATT in 1995. U.S.
Trade Representative Mickey Kantor opposed the proposal on the grounds that
a moratorium could stall talks about the trade-environment relationship and
provoke rejection of the Uruguay Round by some countries.
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One regional trade agreement which seemed unlikely to ever
become reality has finally come into being.
The North American Free Trade Agreement (NAFTA) is
12
now in place, joining Mexico, Canada and the United States.
The question remains, however, as to the credibility of the
NAFTA's potential to meet the environmental challenges which
exist and may follow. 13 The NAFTA does incorporate various
environmental provisions, in a thousand page document, which are
accompanied by a supplemental environmental agreement. The
local environmental concerns implicated by NAFTA center on
several questions. The first concern comes from the U.S.-Mexican
border issues of pollution from the explosive economic growth of
the maquiladoras. 14 The second concern stems from a "continental
question" of environmental standards which is focused on a fear
that lower Mexican standards or enforcement will, through
competitive pressures, depress U.S. employment and environmental
standards and cause a flight of labor and capital to this "pollution

12. Canada-Mexico-United States: North American Free Trade Agreement, 32
I.L.M. 289, 605 (1993)[hereinafter NAFTA].
13. See e.g. James E. Bailey, Free Trade and the Environment - Can NAFTA
Reconcile the Irreconcilable?8 AM. U. J. INT'L L. & POL'Y 839 (Summer 1993)
[hereinafter Bailey] (Bailey argues that a "grow first, clean up later" flaw was
built into NAFTA which reflects an "inherent anti-environment bias" in the
Agreement.)
14. See Robert A. Pastor, NAFTA as the Center of an IntegrationProcess: The
Nontrade Issues, in NORTH AMERICAN FREE TRADE: ASSESSING THE IMPACT
181, 182 (1992 eds. Nora Lustig, Barry P. Bosworth and Robert Z.
Lawrence)[hereinafter Pastor]
The environmental problems on the border are primarily the result of an
explosion of economic growth in the last decade caused mostly by investment
by maquiladoras.The assembly plant problem began in the mid-1960's and
increased gradually until a series of peso devaluations in the 1980's widened the
wage disparity between Mexican and U.S. labor. By December 1990, the number
of maquiladorassoared to 2,000, employing 500,000 workers, about 20 percent
of Mexico's total manufacturing work force.
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haven".1 5 The final concern comes
from global environmental
16
interests such as the rain forests.
What could be NAFTA's impact on the environment?, In
other words, what could be its impact on matters including trade,
and on subsequent standards of environmental protection? Will it
be part of the regionalization of the world economy, to the world
economy's detriment or benefit?
Why should questions about a free trade agreement's
environmental significance be asked? It may be said that issues
implicating both local and international law, over trade and the
environment, has existed for some time, 7 but developments such
as the GATT'Tuna-Dolphin decision," have galvanized efforts
to recognize and deal actively with an apparent conflict of global
interestsThe Tuna-Dolphin decision represented another step in a
growing awareness of the connection and potential tension between
trade and environmental protection. Pacific dolphins often swim
above foraging schools of tuna. When the dolphins surface, they
inadvertently help fisherman to make their tuna catches by alerting
them to the presence of the schools of tuna. The tuna were
gathered with large purse seine nets, but the dolphins would also
be captured and die as part of the price of the tuna catches. The
United States enacted the Marine Mammal Protection Act

15. Id at 181.
16. Id. (These "global concerns related to the destruction of the rain forest, the
pollution in Mexico city, the degradation of land, and the loss of plant and
animal life.").
17. See e.g. Edith Brown Weiss, Environment and Trade as Partners in
Sustainable Development: A Commentary, 86 AM. J. INT'L L. 728 (Oct.
1992)[hereinafter Commentary].

18. See e.g. David J. Ross, Making GATT Dolphin-Safe: Trade and the
Environment, 2 DUKE J. COMP. & INT'L L. 345 (Spring 1992)[hereinafter
Dolphin-Safe]; Jeffrey L. Dunoff, Reconciling International Trade with
Preservationof the Global Commons: Can We Prosperand Protect?49 WASH.
& LEE L. REv. 1407 (Fall 1992)[hereinafer Dunoff].
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(MMPA),' 9 which banned the "taking" of marine mammals but
gave an exception for commercial tuna fishing.20 Under this
exception, American fishermen, belonging to the American
Tunaboat Association, had a permit to take a prescribed number of
dolphins as a result of their tuna catches. 21 This Act banned the
importation of tuna caught by foreign fishermen with technology
that resulted in a "marine mammal taking rate greater than U.S.
standards".22 While the Act was effective in changing U.S. tuna
fishing practices, foreign tuna fishing and incidental takings of
dolphins increased, placing the U.S. fishermen at a competitive
disadvantage. Congress amended the MMPA, banning the
importation of another nation's purse seine caught tuna which
would be lifted only when that nation's government proved that it
implemented a dolphin protection program and it's dolphin "taking"
rates were "comparable" to that of the U.S.fleet's.23 Mexico
complained to GATT, and requested a dispute resolution panel to
be formed and to determine whether the U.S. embargo violated its
obligations under the GATT. Mexico also charged that the U.S.
violated GATT provisions prohibiting import quotas and
discrimination against foreign products.
The GATT panel
19. Dunoff, supra note 18; 16 U.S.C. sections 1361 to 1407 (1988).
20. See Dunoff, supra note 18 (Dunoff defined Takings, citing 16 U.S.C. section
1362 (12)(1988), as constituting harassment, hunting, capturing or killing, or

attempting to do same of any marine mammal. 16 U.S.C. section 1362(12)
(1988)).

21. Id. (Dunoff citing 16 U.S.C. section 1374(h)(2), and a proposed reduction

from an initially proposed quota of 61,409 "incidental takings", which was
reduced to 20,500 and written into the act, pursuant to a 1984 amendment to the

MMPA. 16 U.S.C. section 1374 (h)(2)(1988)).
22. Id. (Dunoff citing 16 U.S.C. section 1371 (a)(2)(1988)).

23. Id at 1411.
24. Id at 1412. (Dunoff citing General Agreement on Tariffs and Trade:
Dispute Settlement Report on United States Restrictions on Imports of Tuna, 30
I.L.M. 1594 (1991)).
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determined that the U.S. measure was not an internal regulation
enforced at the point of importation, which is permitted by GATT
Article III. Instead, because the U.S. measures were not being
applied to tuna products, directly regulating their sale, and affecting
tuna as a product s the U.S. measures were deemed to be a
GATT Article XI violation.2 ' Article XI forbids the use of
quantitative restrictions on imports and exports, with the measures
such as quotas and embargoes, but allows contracting parties to
regulate imports and exports with tariffs. The Panel then addressed
counterarguments by the United States that its trade measures fell
under GATT Article XX exceptions. 27 The Panel declared that

25. GATT Article ImI permits internal regulations on products imported from
other contracting parties so long as they do not afford protection to domestic
production and accord to imported products treatment no less favorable than that
given to the same products of national origin.
26. GA'IT, supra note 1. GAIT article XI(1) provides that no prohibitions or
restrictions, other than duties, taxes or other charges, whether made effective
through quotas or other measures, shall be instituted or maintained by any
contracting party on the importation of any product of the territory of any other
contracting party.
27. Id. For example, GATT Article XX (b) authorizes domestic legislation
necessary to protect human, animal or plant life or health. Article XX (g) allows
measures to conserve exhaustible natural resources, provided such measures were
taken concurrently with domestic restrictions on production or consumption. See
also McDonald, supra note 6 at 405-06.
The Panel declared that a broad interpretation of the Article XX(b)
exception would allow unilateral determinations of life and health protection
policies which other nations couldn't deviate from "without jeopardizing their
rights under the [GATT". It also determined that the "extraterritorial" application
of the Article XX(g) exception had to be rejected first, because of the
"unpredictability" of not knowing whether a nation's fishing practices conformed
with a variable U.S. incidental dolphin taking rate at any particular moment in
time and secondly, because of the "slippery slope" provided by sanctioning the
use of unilateral actions which would then have to be complied with by other
parties - in order to preserve their rights under GATT.
See Dunoff, supra note 6 at 1420-21.
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only conservation measures that did not have extrajurisdictional
effect fall under Article XX exceptions. 8
The GATT panel had made clear that domestic
environmental policies or practices of an exporting nation were not
to be used to determine accessibility to a nation's market.2 9 Part
of its reasoning for its finding against the United States was based
on a fear that sanctioning trade restrictions intended to protect
resources outside of a nation's borders would hurt the world trade
order, 30 reducing it to providing "legal security only ...
[for]trade
between a limited number of contracting parties with identical
internal regulations. 31 The United States was held as making
unilateral trade measures with objectives which the Panel thought
could have been achieved through multilateral agreements.32 This
stance by the GATT panel prohibits environmental measures which
have an extraterritorial and extrajurisdictional element. What if
notions of operative territory or jurisdiction could be modified and
expanded beyond a sole nation's boundaries?
Legal orders, like NAFTA, may evolve into polities, as
active as the European Community, capable of effective, local
solutions, for problems including international environmental
protection, in addition to the administration of the local economy.
Such an outcome is possible without resulting in the destruction of
the GATT-based world trading order. The competition among
regional polities and global players may serve to counteract the
bargaining power and influence of any particular global player over
the regional polity it is affiliated with and the world trading order.
Future GATT (or WTO) acceptable standards and international
conventions should serve to guide the competition of regional

28. See Dolphin-Safe, supra note 18, at 351.
29. See Dunoff, supra note 18, at 1415; Dolphin-Safe, supra note 18.
30. See Dunoff, supra note 18, at 1419.
31. Id at 1419-20.
32. Dolphin-Safe, supra note 18.
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polities away from the protectionism and downward harmonization
of environmental standards.33
There are certain considerations to keep in mind which belie
fears of the liberal multilateral system breaking up into regional
blocs. 34 The reality is that interregional trade is growing as
quickly if not faster than intraregional trade.35 There exist "global
players", such as the United States and Japan, which are not be
restricted to a single geographic region.36 In addition, the
33. NAFTA, supra note 12. NAFTA itself already incorporates various
environmental conventions and bi-lateral agreements. NAFTA Article 104
provides that trade obligations from five international agreements will supersede
NAFTA provisions in the event the other treaty's provisions are inconsistent with
NAFTA. The following agreements incorporated are:
1.
Convention on International Trade in Endangered Species of Wild
Fauna and Flora, Mar. 3, 1973, 27 U.S.T. 1087, 993 U.N.T.S. 243
[hereinafter C.I.T.E.S.],
2.
The Montreal Protocol on Substances that Deplete the Ozone Layer,
Sept.16, 1987, S.TREATY DOC. NO.10, 100th Cong., 1st Sess.2
(1987), 26 I.L.M. 1550 (entered into force Jan. 1, 1989)[hereinafter
Montreal Protocol].
3.
The Convention on the Control of Transboundary Movements of
Hazardous Wastes and Their Disposal, Mar. 22, 1989, S.TREATY
DOC. NO. 5, 102d Cong., 1st Sess. (1991), 28 I.L.M. 657 [hereinafter
Basel Convention].
4.
Agreement Between the Government of Canada and Government of the
United States
5) The Agreement between the United States of
America and the United Mexican States on Cooperation for the
Protection and Improvement of the Environment in the Border Area
[hereinafter La Paz].
34. It may be more credible to argue that NAFTA, at best, has provided more
leverage than an actual threat to the Uruguay round to induce outcomes closer
to preferred US positions.
35. Albert Fishlow and Stephen Haggard, The United States and the
Regionalization of the World Economy 11, OECD (April 1992)[hereinafter
Fishlow and Haggard].
36. Id at 15. ("By the 1980's, the United States' trading pattern had become
highly diversified geographically even as it has begun to favor an import
surplus.); Robert F. Housman and Durwood J. Zaelke, Making Trade and
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internationalization
of investment flows indicates that
regionalization in developing countries is driven partly by the
desire for investment.37 Although it would not seem the case,
there are more regional arrangements than just the big three trading
blocs of NAFTA, the EEC and Japan, which lowers the likelihood
of protectionism since more of a bloc's demand would be satisfied
from extra-bloc sources. 38 A GATT-based system is vital since
NAFTA's members depend on trade with the rest of the world.39
The suggestion that completely exclusive regional deals are taking
place should be relegated to fiction as well as fear.
The time horizon for environmental damage and harm is
short.40 The decision making process of a regional polity, and its

EnvironmentalPoliciesMutually Enforcing: ForgingCompetitive Sustainability,
23 ENVTL. L. 545 (1993)(Authors offer statistics which imply that $1.1 Trillion
is at stake for the U.S. GDP as a result of the successful completion of the
Uruguay Round for GATT).
37. Fishlow and Haggard supra n. 35 at 19. ("There is ...
reason to expect that
capital mobility can provide an escape valve from the tendencies towards
"degenerate regionalism").
38. Supernatural, supra note 3. (Authors' study notes that in fact the worst
possible number of trading blocs in the world could be three and that the
likelihood of protectionism decreases as the number of blocs is increases); See
McDonald, supra note 6 at 470, n. 293.
39. Gary Clyde Hufbauer and Jeffrey J. Schott, NORTH AMERICAN FREE TRADE:
ISSUES AND RECOMMENDATIONS 342 (1992)("The three participants [of NAFTA]
conduct about 60 percent of their total trade with countries outside the region");
Dorval Brunelle, Economic Blocs and the Challenge of the North American Free
Trade Agreement, in NORTH AMERICA WITHOUT BORDERS? 123 (1992)("The
North American Bloc is ...more dependent on the [European Community and
Pacific Rim countries]. If this conclusion proves correct, North American
integration ...
could be approached as a tentative solution to the overwhelming
problem of penetration of foreign markets.").

40. See e.g. WORLD

COMMISSION ON ENVIRONMENT AND DEVELOPMENT, OUR

COMMON FUTURE 3 (1987). The report offers the following example of

environmental tragedies, which took place during the 900 days between the
Commission's first meeting in October 1984 and the publication of the report in
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potential adaptability to changing economic and environmental
realities, may render it more suitable for resolving local tradeenvironment disputes. NAFTA was negotiated, completed and
ratified within a fraction of the time it took for the Uruguay Round
to be completed.41 The implementation of measures which may
seem radical or extreme on the multilateral level may be more
effective, and politically palatable in the context of a limited
regional basis such as the European Community. While regional
polities may offer the faster implementation and enforcement
necessary for environmental problems, GATT and the international
legal order should still offer guidance to prevent the possibility of
conflict and overlap between different regional legal regimes.
Regional polities, in addition to being environmental enforcers,
should build upon internationally accepted legal principles and
agreements already in force.

April 1987:
The drought-triggered, environment-development crisis in Africa peaked,
putting 35 million people at risk, killing perhaps a million.
A leak from a pesticides factory in Bhopal, India, killed more than
2,000 people and blinded and injured over 200,000 more.
Liquid gas tanks exploded in Mexico City, killing 1,000 and leaving
thousands more homeless.
The Chernobyl nuclear reactor explosion sent nuclear fallout across
Europe, increasing the risks of future human cancers.
Agricultural Chemicals, solvents, and mercury flowed into the Rhine
river during a warehouse fire in Switzerland, killing millions of fish and
threatening drinking water in the Federal Republic of Germany and the
Netherlands.
An estimated 60 million people died of diarrhoeal diseases related to
unsafe drinking water and malnutrition; most of the victims were children.
41.
Arthur Dunkel, former director-general of GATT noted in a Dec. 24,
1993 interview that a new round of trade talks were to begin in April 1994 and
that it should not have an agenda as ambitious as the Uruguay Round since it
started in November, 1986 and overran its scheduled termination date of
December 1991 twice before its final completion on December 15, 1993.
InternationalEnvironment: UNEP Hails Completion of Uruguay Round As Sign
of Link Between Environment, Trade, Daily Environment Report News, January
3, 1994, WESTLAW BNA-ENV database.
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The incorporation of a body of international environmental
principles in a regional agreement can offer objectives which a
regional environmental protection regime can implement and
transform into reality. NAFTA and the supplemental environmental
agreement incorporate some important international environmental
principles.4" The principles embodied in NAFTA consequentially
may represent the legal foundation if a proactive approach to
environmental protection could be developed.
INTERNATIONAL ENVIRONMENTAL LAW

The "modem" era of international environmental law may
be said to have begun with the 1972 United Nations Conference on
the Human Environment, also known as the Stockholm Conference,
which recognized for the first time that economic and social
development was a critical factor for good living and working
conditions. 43 Environmental shortcomings brought about by
underdevelopment and natural disaster were to be addressed with
accelerated development stimulated by financial aid and technical
assistance. 44 One of the important legal documents produced in
the "period surrounding the Conference" included the Convention
on International Trade in Endangered Species. 5

42. NAFTA, supra notes 12 and 33.
43. Report on the United Nations Conference on the Human Environment at
Stockholm, U.N. Document A/Conf. 48/14, 11 I.L.M. 1416 (1972); Hilary
Clarke, Comm'n
Eur. Communities, Directorate-General Information,
Communication, Culture, ENVIRONMENT IN DEVELOPMENT: EUROPEAN
COMMUNITY POLICY AND ACTION 4,, June 1992 [hereinafter Clarke]; Edith
Brown Weiss, InternationalEnvironmentalLaw: Contemporary Issues and the
Emergence of a New World Order, 81 GEO. L.J. 675, 678 (March
1993)[hereinafter New World Order].
44. Clarke, supra note 43 at 4.
45. See New World Order(Weiss outlined history of international environmental
law); C.I.T.E.S., supra note 33.

19941

COMMENTARY

REGIONAL POLITIES

Another important development was the United Nations
independent commission chaired by Norwegian Prime Minister Gro
Harlem Brundtland in 1983.46 The Brundlandt Commission was
asked to develop a strategy of achieving "sustainable development"
by the 21st century. "Sustainable development is development that
meets the needs of the present without compromising the ability of
'
future generations to meet their own needs."47
In 1987, the Brundlandt Commission published a report
which emphasized the connection between degradation, pollution
and lack of growth in developing countries.48 Poverty and high
population growth rates were seen as relevant factors affecting a
country's ability to control pollution. The Brundlandt Commission
called for growth under environmental constraints and for the
industrialized world to provide the resources to carry out this
objective. In fact the report urged the strengthening of regional and
subregional organizations, in and out of the United Nations system,
pursuant to the objective of sustainable development.4 9
Another significant agreement is the Montreal Protocol,
whereby industrialized countries are to freeze and eventually
abolish the production of ozone-layer destroying chemicals,
particularly chloroflourocarbons (CFCs).50 At a meeting in 1990,
developed nations agreed to fund technology transfers to the
51
developed world in order to help meet CFC phase-out schedules.

46.

OUR COMMON FUTURE,

supra note 40 at 4-5.

47. Id.
48. Id..
49. Id. at 315-16. ("Some countries already enjoy comparatively well developed
bilateral and regional structures, although many of them lack the mandate and
support required to carry out the greatly expanded role they must assume in the

future.")
50. Montreal Protocol, supra note 33.
51. Clarke, supra note 43, at 5.
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Another important document is the Babel Convention, concerned
with the control and disposal of hazardous waste. 2
The most recent significant international environmental
development has been the United Nations Conference on
Environment and Development. The conference, held from June 3 14, 1992, was a gathering of over 170 countries in Rio de Janeiro
on the twentieth anniversary of the Stockholm Conference.53 The
focus of what has been labeled the "Earth Summit",54 was on
environmentally sustainable development. One of the documents
produced was the Rio Declaration on Environment and
Development which became the conference's counterpart to the
Stockholm Declaration on the Human Environment.55
One principle which all of these sources of international
environmental law have in common is the obligation not to harm
the environment outside of a nation's borders. 6 For example, the
Montreal Protocol expressly requires trade measures prohibiting the
import and export of ozone-depleting chemicals from and to nonsignatory nations and the C.I.T.E.S. Convention requires other
states to impose trade barriers to protect animals and plants outside
its borders.57

52. Basel Convention, supra note 33.
53. Edith Brown Weiss, Introductory Note for United Nations Conference on
Environment and Development, 31 I.L.M. 814, 816 (1992) [hereinafter
Introductory Note].
54. See e.g. Dunoff, supra note 18.
55.

Introductory Note, supra note 53, at 516.

56. See Dunoff, supra note 18, at 1434.
57. Id. at 1436. (Dunoff citing to Montreal Protocol on Substances that Deplete
the Ozone Layer, Sept.16, 1987, arts. 4,10, 26 I.L.M. 1550, 1554-55, 1557 and
The Convention on International Trade in Endangered Species of Wild Fauna and
Flora, Mar.3, 1973, 27 U.S.T. 1087, 993 U.N.T.S. 243).
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REGIONAL POLITIES: A POTENTIAL FORCE FOR CHANGE

THROUGH LOCAL AND FLEXIBLE ENFORCEMENT

The field of international environmental law, despite its
accomplishments, 51 still has an enforcement problem. 9 The
mechanisms through which international change may be achieved
are overwhelmed by forces such as sovereignty and the invisible
hand of the marketplace. While some may argue that a multilateral,
revised GATT-type international environmental regime may be a
practical platform for environmental protection,6° some also
acknowledge the countervailing realities of "sharper trade rivalries"
and the "difficulty of resolving controversy over the scientific
analysis of risk and appropriate risk management policies" in the
international realm. 6' It must also be admitted that GATT is
difficult to amend.6
The underdeveloped nature of international environmental
enforcement, with respect to the creation of binding judicial
decisions or statutes over nations, reflects the slow progress in the
creation of an effective environmental enforcement regime - outside
of systems like that of the United States or the European
58. See New World Order, supra note 43. (Weiss noted that international
environmental law, which :in 1972 had less than three dozen multilateral
agreements has evolved into a field with almost nine hundred international legal
instruments that related to it).
59. See e.g. Barton & Carter, supra note 7, at 540. (Noting that the
International Court of Justice (ICJ), the traditional adjudicatory body, has a lack
of enforcement bite).
60. See e.g. Richard B. Stewart, InternationalTrade and Environment: Lessons
Form the FederalExperience, 49 WASH. & LEE L. REv. 1329, 1351 (Fall, 1992)
[hereinafter FederalExperience] (Stewart noted that in principle an international
regime is possible because GATT is flexible enough to address the balance
between trade and the environment).
61. Id. at 1351.
62. Dolphin-Safe, supra note 18. (Ross argued that as GATT expanded, the
diversity of views increased, making it increasingly difficult to amend GATT).
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Community.63 This may be one reason why GATT may not be a
practical mechanism by itself for the implementation and
enforcement of environmental protection in trade-environment
issues.
The very forces which undermine greater efforts in the
international regime, which include national interest and the
invisible hand of the marketplace, have in fact helped create the
conditions necessary for regionalism, a potential alternative solution
to the problem of enforcement of environmental protection.
FACTORS BEHIND THE CREATION
OF REGIONAL POLITIES

Two bases for regionalism, economic and political, may be
said to exist. One view determines that economic regionalism can
derive from factors including proximity, income and policy
similarity.6a Regional agreements and institutions are designed to
provide governance structures for managing increased economic
integration; co-operation follows, rather than leads, trade and
investment flows. 65 This view is based on "aggregate welfare
gains", assuming the efficient allocation of resources called for by
trade.66
The conditions necessary for an economically based regional
bloc require a high degree of economic integration to have already
taken place for there to be any interest in a regional political
arrangement, that all of the prospective members must benefit

63. Federal Experience, supra note 60, at 1345. ("There is no international
legislative authority with the power to enact statutes that bind nations").
64. See Fishlow and Haggard, supra note 35, at 12.
65. Id.
66. Id. at 13.
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equally from the arrangement, and that their trade, investment and
macroeconomic policies should be similar.6 7
A convergence in regulatory regimes is also important and
should there be a country with a stricter regime, it will be resistant
to dilution of its policies through closer integration. 61 These
arrangements are to raise welfare through trade and political cooperation and they assume minimal trade diversion effects for the
rest of the world. 69 They are in fact understood to be "benign
developments", as reflected by GATT.70
The political view of regionalization emphasizes an
"unnatural regionalism" which discriminates against extra-regional
trade and investment.71 This perspective places greater emphasis

67. Id. at 12. (Authors argue that a wide divergence in policies makes it difficult
to reach regional agreement due to the "asymmetric nature of the concessions
required of the more closed members). But see Carlo Perroni and John Whalley,
The New Regionalism: Trade Liberalization or Insurance?, NBER Working Paper
Series No. 4626 (Jan. 1994) [hereinafter Perroni and Whalley] (Authors argue
that present regional trade arrangements are based in part on smaller countries
offering larger countries largely non-trade benefits (such as restraints on domestic
policies in the smaller countries) as concessions, greater than those offered by
the larger countries, in order to protect themselves in the world trading order).
68. Fishlow and Haggard, supra note 35, at 12. But see Perroni and Whalley,
supra note 67. (Based upon author's arguments, this concern may be countered
by the concessions which a smaller country would have to offer, such as raising
its environmental standards or devoting more of its resources to environmental
protection, in order to reach a regional agreement - NAFTA and the European
Community are good examples).
69. See Fishlow and Haggard, supra note 35, at 13. (This model assumes
minimal trade diversion perhaps because of the prevalence of interregional and
non-member trade).
70. Id. (Authors cite GATT Article 24).
71. Id. (This view sees the "main puzzle" as based on understanding such
discriminatory policy choices partially by studying international and domestic
factors which the functional economic perspective ignores).
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on wealth allocation among regional bloc members.72 Political
motivations include the objective of creating a regional "fortress"
to provide the haven of a safe market against external competition
or to pacify the concern that bargaining leverage is needed against
other regional blocs. 3
A very unnatural form of regionalism may also include
what are in fact a "network of bilateral deals" under the guise of
regionalism, which reflect lopsided power and economic
relationships between dominant nations, called hegemonies, and
their lesser developed regional partners which can benefit and be
exploited for political gain by the hegemonies. 74
One theory about recent regionalism incorporates a desire
for trade protection "insurance", and continued access to larger
foreign markets, into the decision-making calculus behind joining
a regional trade agreement.75 Under this theory, regionalism is a
one-sided deal as opposed to the conventional trade liberalization
treaties of reciprocity based free trade area and custom union
agreements.76 An important component of this theory proposes
72. Id. ("The political perspective ... places greater emphasis on the

distributional effects of economic integration within countries.").
73. Id.

74. Id. ("Regional hegemonies can exploit bilateral asymmetries in
interdependence to exercise monopoly and/or monopsony power over smaller and
poorer trading partners and to extract policy changes which favor the regional
hegemon ... Such power can ultimately be turned to political objectives, as is
seen in extreme form in Japan's Greater East Asia Co-Prosperity Sphere or Nazi
trade policy in central Europe during the 1930's").
75. Perroni and Whalley, supra note 67.

76. Id. A Custom Union's essential features are:
1.
the elimination of tariffs on imports from member countries
2.
the adoption of a common external tariff on imports from the rest of the
world
3.
the apportionment of customs revenue according to an agreed formula
Two basic features distinguish a free trade area from a customs union:
1.
the member countries retain the power to fix their own separate tariff
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that larger countries can extract a price for such insurance and
shelter from global trade wars from smaller countries based in part
on non-trade benefits.77 Such concessions under this "insurance"
based theory include restraints on domestic policies in addition to
the explicit formal concessions.78
Another theory proposes that a "domino effect" plays a role
in the regionalism of the late twentieth century. Unusual shocks to
the world trading order, such as the European Community 1992
Programme and the U.S.- Mexico Free Trade Area (resulting in
NAFTA) have precipitated a series of decision-making processes
within non-member nations favoring pro-membership decisions.79
When trading blocs are formed and the nonmember countries left
behind suffer enough welfare losses, this leads to a "second round"
of pro-membership political activity and further bloc
enlargement. 0
The above definitions of regionalism help form part of this
article's conception of the regional polity.8 ' This article's
conception of the regional polity can include arrangements which

rates on imports from the rest of the world

2.

the area is equipped with rules of origin, designed to confine intra-free
trade to products originating in, or mainly produced in, the area

PETER ROBSON, THE ECONOMICS OF INTERNATIONAL INTEGRATION 13,23 (3d.

ed., 1987)[hereinafter ROBSON].
77. Perroni and Whalley, supra note 67. (Authors' theory argues that small
countries in fact seek out these insurance arrangements).
78. Id.
79. Richard Baldwin, A Domino Theory of Regionalism, NBER Working Paper
No. 4465 (Sept. 1993)[hereinafter Baldwin].
80. Id.

81. See J.H.H. Weiler, The Transformation of Europe, 100 YALE L.J. 2403
(June, 1991)[hereinafter Weiler] (Prof. Weiler characterizes the European
Community, as a "polity" analogous to the federation of United States but I use
the term to encompass a greater number of political and economic governance

structures).
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vary in depth of economic and political integration, in a range
which includes a free trade area formed by NAFTA, a customs
union,12 or an economic union like the European Community.
Regional polities, under this article's conception may include
aggregates of nation-states formed for ostensibly economic
concerns.8 3 Such arrangements may have been made in order to
take advantage of the potential synergy derived from geographical,
cultural and/or political closeness, and to maximize the welfare of
the member states contained within them. Political decisions of the
member states are inevitably impacted upon in time, which add a
political dimension to the economic arrangement, and result in a
84
regional polity.
In NAFTA's case, development of a regional
environmental policy may be necessary to satisfy the NAFTA
parties' stronger and more immediate concerns about economic
growth and competition with the rest of the world, even though a
"grow now, clean up later" attitude may permeate the current
understanding of the agreement. A more defined, comprehensive
and cohesive arrangement, in the form of a regional environmental
control regime may have to be developed in order to provide
certainty about the impact of NAFTA's economic impact on
environmental policy. Achieving this end can mean the avoidance
of future confusion and disagreement between NAFTA's member
states about environmental protection policy without putting future
economic relations at risk.

82. See ROBSON, supra note 76. (For an economic definition of Customs Unions

and Free Trade Areas).
83. There may be political and social reasons for the arrangements which
haven't been offered as the express justifications in addition to the economic
justifications.
84. The likelihood of a hegemonic, "degenerate regionalism" developing in my
scenario is very low considering the growth of foreign investment. See Fishlow
and Haggard, supra note 35 at 19. ("Foreign investment is a powerful
instrument in avoiding hegemonic dominance").
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THE EXTENT OF NAFTA's POTENTIAL
FOR DEVELOPING AN ENVIRONMENTAL REGIME:
STUMBLING OR BUILDING BLOCKS?

If we accept the arguments that economically related
activities may have negative environmental externalities which
travel across borders, 85 and that economies are not motivated by
the ability to pay for the costs of meeting environmental cost
internalizing standards, then it becomes possible to engage in some
environmental pragmatism. It becomes possible to accept the idea
that a legal order designed to deal with production without a strong
bias against environmental protection, such as GATT, should be
supplemented by a legal order, such as NAFTA, designed with
similar goals but forged with an element of environmental
consciousness.
WHAT ARE

NAFTA's STUMBLING BLOCKS?

NAFTA, it seems, arose in response partly to the rise of
other regional organizations like the European Community.86
NAFTA may have formed for reasons, in addition to pro-regional
economic factors such as proximity,87 largely "geopolitical" and

85. See e.g. Richard B.Stewart, Environmental Regulations and International
Competitiveness, 102 YALE L.J. 2039, 2060 (June 1993)[hereinafter
Competitiveness].
Stewart said:
Many environmentalists believe that everything is connected to
everything else, and that the regional and global environmental externalities
generated by local activities are pervasive and powerfully destructive. If this is
the case ...[flar-reaching regional or international agreements or authorities would
be necessary to deal with systemic and compelling externalities. Such
externalities would also reduce the importance of, and therefore the need to
accommodate, national differences in ecological conditions and value that would
otherwise justify substantial differences in national standards. Id.
86. See e.g.

JERRY

M. ROSENBERG,

THE NEW AMERICAN COMMUNITY

87. Fishlow and Haggard, supra note 35 at 12.

(1992).
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philosophical (pro-trade). 8 The entire Mexican economy is
smaller than that of the Los Angeles basin, while European and
Japanese markets account for more than half the world's economic
activity. NAFTA may be seen as a "politically exacting, yet
commercially unimportant, initiative so substituting in any way for
global trade liberalization." 89
Environmental concerns in NAFTA were to be postponed
until all the treaty's parties had attained an acceptable level of
growth which means that NAFTA has a goal of "sustainable
development" with possibly self-contradictory consequences. 90
Perhaps the treaty reflects this attitude. Various articles within the
treaty appear to permit the signatories to avoid promulgating higher
standards of environmental protection and may in fact appear to
create a slippery slope, permitting the development and adoption of
less stringent measures. 9' NAFTA's provisions were not designed
to make the objectives of "sustainable growth" and "grow now/pay
later" practical and economic forces within NAFTA, such as the
threat of Mexico becoming a "pollution haven", may also work
against these objectives.
It is interesting to note that a relatively small number of
provisions within this two-thousand page agreement are concerned

88. Baldwin, supra note 79.
89. Id.

90. Bailey, supra note 13, at 847-48. See also Michael J.Kelly, Environmental
Implications of the North American Free Trade Agreement, 3 IND. INT'L &

COMP. L. REV 361 (Spring 1993) [hereinafer Kelly] (Kelly notes that wealth
from NAFTA may go to other national priorities and nothing in NAFTA's
provisions earmarks such money for environmental protection).

91. See Bailey, supra note 13. (Bailey discusses various provisions within
NAFTA as doing "little to prevent a lowering of United States and Canadian
health and environmental standards" despite the existence of other provisions
which permit increasing environmental standards).
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with environmental protection, despite the fact that environmental
concerns are part of NAFTA's preamble.92
There can be many costs resulting from NAFTA which are
not factored into the overall calculus of future prosperity. It is
without a doubt that this regional system will be dominated
somewhat by the inner workings of the United States. The
development of a NAFTA-wide economy could be adversely
affected by the United States' "highly legalized command-andcontrol" brand of regulation,93 and this could result in the delay
or deletion of innovation in new processes and products due to the
United States' "litigation-oriented command regulation". 94
NAFTA MusT GRAPPLE WITH PROBLEMS SUCH AS
ECONOMIC DISPARITY, POLLUTION HAVENS,
AND DOWNWARD HARMONIZATION

Dealing with the 25,000 square mile "borderlands" involves
shared groundwater, drainage basins, a common air space, pollution
from heavy industrial activity and a population of 9.5 million (72%
of whom live in 14 cities located along the border) which

92. See Lloyd J. Spivak, Structural and Functional Models For the Proposed
North American Commission on the Environment,8 AM. U.J. INT'L &POL'Y 901,

904 (Summer 1993)[hereinafter Spivak] (Spivak noting environmental concerns
are addressed only in the Preamble and Articles 104, 904, 906, 909, 915, 1114
and Annex 104).

93. See e.g. Richard B. Stewart, Madison'sNightmare, 57 U. CHi. L.REv. 335,
337 (Spring 1990)[hereinafter Madison] (Stewart points out that the dominant
form of U.S. government regulation, at the state and federal level, is the
"command and control" variety - implemented by specialized administrative
agencies).

94. Competitiveness, supra note 85, at 2064. (Stewart notes various hidden
opportunity costs as a factor in the difficulty of measuring the actual costs, and
benefits, of environmental regulation).
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represents over a 60% increase in the past 10 years. 5 Both
Mexico and the United States also share the common problem of
a highly polluted borderland and the common goal of economic
growth. NAFfA's treatment and management of the borderlands
may serve, if the problem were dealt with successfully, as a model
for future regional environmental control regimes.
One of the arguments against NAFTA has been based on
environmental concerns. Some fear an exodus from American and
Canadian companies shifting their operations to Mexico's pollution
haven in order to take advantage of lower environmental standards
and lax enforcement.96 Other fears are based on the growth of
Mexican pollution prone industries, accelerated by greater access
to U.S. markets and American access to cheap Mexican oil,
discouraging future energy efficiency.97 There is also a fear that
"harmonization" of environmental standards, initiated to remove
trade inhibiting differences, may result in a lowering of
environmental standards.
WHAT ARE

NAFTA's BUILDING BLOCKS?

While the danger of downward harmonization of environmental
standards must be avoided, the danger of poverty, with all its
attendant consequences, must also be kept in mind.98 The border
situation was ignored until the trade negotiations between the

95. Phillip D. Hardberger, Industrializationin the Border lands and the NAFTA
Treaty, 24 ST. MARY'S L.J. 699 (1993)[hereinafter Hardberger].
96. Maryanne Foronjy, Mexico and the North American Free Trade Agreement Growing Clean? 4 FORDHAM ENVTL. L. REP. 211 (Spring 1993)[hereinafter
Foronjy].
97. Id.
98. See e.g. Our Common Future, supra note 40; Competitiveness, supra note
85, at 2044. ("Environmental groups fear harmonization will weaken standards
in the U.S. and other nations with the most stringent standards, will producers
in developing nations complain that they cannot afford to comply with more
stringent requirements").
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United States and Mexico. In the end, perhaps the regionalization
resulting from NAFTA may be good. It has brought attention to a
severe environmental problem across a border 2000 miles long,99
described as a "virtual cesspool and breeding ground for infectious
disease '' ° where women working in the maquiladora area have
10
given birth to babies with either missing or incomplete brains, '
and by the Mexican government's own account, half the 2,000
Maquiladora plants have toxic-discharge problems. 2
Yet, NAFTA possesses merits based on its potential
benefits. Even though trade and commerce appear to be the focal
points of NAFTA, it can be considered a "watershed agreement"
because it does incorporate concerns about the environment. 3
While NAFTA's present design may not appear to some as
conducive for environmental protection, 104 nevertheless, there is
a great deal of potential todevelop an effective regime which could
serve as a model for other nascent regional arrangements.
There are many reasons which support NAFTA and its
potential to address fears about its ability to develop a regional
environmental protection regime. Making Mexico richer would
increase its sensitivity to environmental concerns and its resources

99. See Hardberger, supra note 95; Craig Kovarik, NAFTA and Environmental
Conditions on the United States-Mexico Border,2-SPG KAN. J. L. & PUB. POL'Y

61 (Spring 1993)[hereinafer Kovarik].
100. Id.
101. Foronjy, supra note 97.

102. Id.
103. See e.g. Moira L. McConnell, The New Protectionism and Environmental
Barriers to Trade Liberalization: Assessing the Bona Fides of Government
Action, 2 SPG KAN. J.L. & PUB. POL'Y 43 (Spring 1993).

104. Bailey, supra note 13,! at 848. (Bailey argues that NAFTA is a "treaty set

against itself').

188

BUFFALO ENVIRONMENTAL LAW JOURNAL [VoL 2

to deal with environmental problems.'0 5 It is also unlikely that
the United States will be threatened by downward harmonization
since its economy is far larger than Mexico's, and since no
administration is likely to pay the political price of appearing weak
or willing to lose its resolve with respect to the currently critical
image of being environmentally concerned.
It is likely that the United States could preserve, if it
became necessary, its environmental standards with provisions from
NAFTA,'1 6 which recognizes the right of each party to control its
own environmental, sanitary and phytosanitary standards.'0 7
Mexico, contrary to the perception of those who see it as a
pollution haven, has taken gradual and constant measures towards

105. Foronjy, supra note 97. (Foronjy cited to a Princeton University study,
which noted actions by the Mexican government to shut down polluting
refineries, to lower the lead content in gasoline and to force power stations to
switch to cleaner fuel and projected that few U.S. firms' decision to relocate
factories would be based more on labor cost and skill levels than on less
stringent environmental restrictions).
106. NAFTA, supra note 12. Article 904 provides that parties may adopt,
maintain or apply any standards-related measures relating to safety, the protection
of human, animal and plant life and health, the environment or consumers, and
any measures to ensure its enforcement or implementation which includes
measures to prohibit importation of a good from another party.
See also Stanley M. Spracker, Gregory M. Brown and Annemargaret
Connolly, Environmental Protection and International Trade: NAFTA as a
Meansof EliminatingEnvironmentalContaminationas a CompetitiveAdvantage,
5 GEO. INT'L ENVTL. L. REV. 669 (Summer 1993)[hereinafter Eliminating]
(Outlines some of the provisions and methods which NAFTA offers to deal with
environmental protection).
107. NAFTA, supra note 12. Sanitary and phytosanitary standards have to be
scientifically justifiable, under Article 712, while other standards only have to
meet a "legitimate objective", which includes protection of the environment,
under Article 915. The only limitation is that the "protection of domestic
production" is not considered as a "legitimate objective" under Article 915.

19941

COMMENTARY: REGIONAL POLITIES

establishing the seriousness of its intent about the environmental
regulation of industry."' 8
More significant is the incorporation of the Montreal
Protocol, the C.I.T.E.S. Convention and the Babel Convention, and
the priority given to them in NAFTA. 1°9 Equally significant is the
existence of a side agreement on the environment to the treaty and
prospects for a NAFTA-based environment commission. As
opposed to what is arguably its politically reactive origins, NAFTA
could assume a more politically and environmentally proactive role
in the future. How could NAFTA assume a more proactive
environmental protection mission?
BORROWING IDEAS FROM OTHERS

NAFTA may find inspiration and borrow from other
regional areas' environmental protection ideas. 110 NAFI7A, like
the European Community, while not designed for the efforts which
will be demanded for a successful environmental control regime,
can evolve. The Community's member states have cultures far
older and hence, no less accustomed to the cultural protections of
sovereignty than NAFTA's signatories, yet they have effected

108. Brenda S. Hustis, The Environmental Implications of the North American
Free Trade Agreement, 28 TEX. INT'L. L. J. 589, 609 (Summer 1993)("Mexico
can no longer afford to treat the environment, health and safety as luxuries when
the prospect of $6 billion market, the largest in the world, hangs in the balance").
109.
NAFTA also gives these treaties priority should there be any
inconsistencies between NAFTA and mandatory trade provisions of these
agreements.
110. See e.g. New World Order, supra note 43, at 681, 683 (Professor Weiss
noted the region wide actions committed by the European Community, starting
from its Single European Act, entered into force on July 1, 1987, and including
the creation of a European Environment Agency as part of the institutional
framework of the European Community).
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many changes with extraterritorial effect since the creation of the
Community."'
If we consider that the European Community may lead
others by example towards a more efficient and environmentally
conscious order, we must also be wary about making too strong an
argument based on comparison."' A functional approach of
analyzing and co-opting the solutions of others may, however, be
practical and the idea that various regional polities could borrow
from each others' wisdom is not impractical.
Perhaps the European Community may provide a model for
dealing with these problems. Even while some of the member
states were trying to "hold back the tide" of change, Community
environmental law was on the rise during the negotiations of the
Single European Act." 3 This area of policy and law, which was
once "somewhat marginal", became one of "central importance"
and affected the law of corporation, tax, financial services,

111. See

ECKHARD REHBINDER AND RICHARD STEWART, ENVIRONMENTAL

PROTECTION POLICY, 2 INTEGRATION THROUGH LAW 246 (Mauro Cappelletti,

Monica Seccombe and Joseph Weiler, eds. 1985 )[hereinafter REHBINDER AND
STEWART](Authors noted that the legal deficiencies in the Community's
environmental order were compensated by the will of member states, with "quite
different views and priorities", to engage in and enforce change).
112. See Frederick M. Abbot, NAFTA and the Future of the United States European Community Trade Relations: The Consequences of Asymmetry in an
Emerging Era of Regionalism, 16 HASTINGS INT'L & COMP. L. REV. 489
(1993)[hereinafter Abbot].
Abbot made this observation:
Unlike the European Community, NAFTA does not set out as one of its
goals the progressive harmonization of national laws so as to create a more
efficient internal market. Unlike the Community, NAFTA does not create central
regional institutions with authority to direct the approximation of laws.
Id at 517.
113. Philippe Sands, European Community EnvironmentalLaw: The Evolution
of a Regional Regime of InternationalEnvironmentalProtection, 100 YALE L.J.
2511, 2515 (June, 1991)[hereinafter Sands]; Single European Act, Feb.28, 1986,
25 I.L.M. 506 (amending the Treaty Establishing the European Economic
Community, Mar. 25, 1957, 298 U.N.T.S. I ])[hereinafter SEA].
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broadcasting and civil procedure. 14 The same might happen on
a global, inter-regional basis one day.
Environmental policies were not a core concern at the time
of the Treaty of Rome's adoption." 5 The objective was to
"facilitate the free circulation of goods, services, people and
capital" in order to support a common market and create an
economic community." 6 With the rise of environmental policy's
importance, the Treaty of Rome was interpreted broadly, so that the
Community's goal of economic growth included environmental
goals."17 Part of the reasons for the successful changes which
have taken place in the Community have included a factor, critical
for any regional polity, political will." 8 The Community has
promulgated a series of Action Programmes to deal with the

114. Sands, supra note 113, at 2515.
115. See e.g. LUDWIG KRAMER, EEC TREATY AND ENVIRONMENTAL
PROTECrION 1 (1990)[hereinafter KRAMER] ("Concepts such as 'environment,'
'environmental protection' or 'environment policy' were absent in the original
Treaty [of Rome]"); REHBINDER AND STEWART, supra note 111, at 15
("Environmental policy is not directly linked with the establishment and
functioning of the Common Market as a economic institution....The Treaty does
not even contain the words 'environment' and 'pollution'.").

116. See TREATY

ESTABLISHING THE EUROPEAN COMMUNITY, Mar. 25,

1957,

298 U.N.T.S. 11 [hereinafter EEC TREATY].
117. See e.g. REHBINDER AND STEWART, supra note 111, at 32; Julie A. Harms,
The European Community's Development of an Environmental Policy: The
Treaty of European Union, 6 TUL. ENvTL. L.J. 397, 400 (Summer
1993)[hereinafter Harms].
118. See Rehbinder and Stewart, supra note 111, at 246. (Authors noted that the
legal deficiencies in the Community's environmental order were compensated by
the will of member states, with "quite different views and priorities", to engage
in and enforce change).
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environment, as declarations or resolutions, which were not binding
on the Community's member states. 19
The Community adopted its First Action Programme on the
Environment in 1973, in response to the 1972 United Nations
Conference on the Human Environment in Stockholm, which
defined the basic principles and objective of the Community's
environmental policy.'20 There followed a Second Action
Programme, which not only continued these policies, from 1977 to
1981, but also placed special emphasis on air and water pollution

119. See e.g. STANLEY P. JOHNSON AND GuY CORCELLE, THE ENVIRONMENTAL
POLICY OF THE EUROPEAN COMMUNITIES 11-21 (1989)[hereinafter JOHNSON AND
CORCELLE](Listing the first four action programmes); Comm'n Eur.
Communitites, directorate-general XI (Environment, Nuclear Safety and Civil
Protection), ADMINISTRATIVE STRUCTURES FOR ENVIRONMENTAL MANAGEMENT

IN THE EUROPEAN COMMUNITY 181-186 (1993)[hereinafter ADMINISTRATIVE
STRUCTURES](Listing the fifth and most recent programme).
120. See also Council Declaration of 22 November, 1973 On the Programme of
Action of European Communities on the Environment, 1973 O.J. SPEC. ED. (C
112) 1 [hereinafter First Action Programme]; Harms, supra note 117, at 400-01.
Harms lists the following as the six basic principles and objectives of
the first programme:
1.
Prevention is more effective environmental policy than ex post facto
cure of pollution.
2.
Polluters are to be financially responsible for the costs of prevention
and control of pollution (known as the "polluter pays" principle.
3.
The most appropriate decision-making level must be sought for each
type of action; therefore, the Community will only act where:
a.
national action would be ineffective,
b.
there is a common interest,
c.
divergent national action would cause major economic or
social problems.
4.
The Community will make an environmental impact assessment.
5.
Efforts will be made to prevent transboundary pollution.
6.
Member states are given the power to enact more stringent national
measures than those provided by the Community.
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prevention via pollution control,12 1 and a Third Action
Programme, which ran from 1983 to 1986.122 By the end of the
Third Action Programme, over one hundred environmental
measures were implemented by the Community from 1976 to 1987,
despite the fact that the member states received the policies of the
Action Programmes as mere suggestions. 23
The Community's environmental policies, in fact, have
taken on a greater momentum because of major amendments made
to the Treaty of Rome, under the Single European Act (SEA),
which sets out "to preserve, protect and improve the quality of the
environment", 24 and the adoption of a Fifth Environmental

121. See JOHNSON AND CORCELLE, supra note 119, at 17; Susan Polizotto &
Patricia L. LaTulippe, Comment, The European Community in 1992: An
IntegratedApproach to Economy and Ecology, 1990 B.Y.U.L. REV. 1759,1765.
122. Council Resolution of February 17, 1983, on the Continuation and
Implementation of a European Community Policy and Action Programme on the
Environment, 1983 O.J. (C 46)[hereinafter Third Action Programme]; Harms,
supra note 117, at 402 (Harms described the Third Action Programme's focus
as the following:
1.
an emphasis on both the social and economic aspects of environmental
policies;
2.
the need to reinforce the preventive character of environment policies
and the need to develop environment impact assessments;
3.
the continuation of pursuits outlined in the Second Action Programme;
and
4.
the necessity of cooperation to avoid any overlapping or economically
inefficient proposals, including the importance of using cost-benefit
analysis in analyzing programs and their effects on the different
economic and ecological conditions and structures which exist in the
Community.).
123. Harms, supra note 117, at 403 (Harms cites the EC measures as "covering
areas such as waste management, conservation of flora and fauna, radioactive
waste, nuclear safety, and air, water, and noise pollution").
124. SEA, supra note 113. (Art. 25, amending with an art. 130S).
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Action Programme to run to the year 2000.125 NAFTA could
adapt its own brand of gradual process of drafting "programmes",
suitable for the parties' governments, to build up its regime by
defining its mission through a region wide policy. Another
important development was the drafting of the Treaty of European
Union (TEU)in Maastricht.126 The TEU would modify the
amendments of the SEA and the provisions of the Treaty of Rome
to streamline the implementation process of environmental
policies. 127
Possibly one of the more significant developments in the
European environmental order has been the agreement by the
member-states on May 7, 1990, to create a European Environment
Agency (EEA).128 The Agency, which has the power to monitor
the observance of Community environmental policy, however, has
not been empowered to be "an enforcer". 29 The time may come
however, when this entity may take on new duties and
enforcement, just as the Community has done so during the past 2
decades, powers to build up and regulate this order. In fact, the
European Environmental Agency 30 may play a role in
spearheading change, leading, and serving as an example for
NAFFA.
Since so much has become possible without express
provisions in the Treaty of Rome, and with developments like the

125. See 1993 O.J.EUR.COMM. (C 138) 1 (adopted February 1, 1993); Toward

Sustainability, Commission of the European Communities, Directorate-General
X - Environment, Nuclear Safety and Civil Protection (1993).
126. Treaty on European Union, Feb. 7, 1992, 31 I.L.M. 253[hereinafter TEU].

127. See e.g. Harms, supra note 117, at 412-20.
128. Council Regulation No. 1290/90, art.1, para. 1, 1990 O.J. (L 120) 1
[hereinafter the EEA regulation].
129. Harms, supra note 117, at 407.
130. EEA Regulation, supra note 128.
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Treaty on
European Union (TEU),"' and the European
Environmental Agency (EEA), 32 the likelihood that the field will
evolve further is great.
The Community has faced and continues to face many of
the problems which may trouble NAFTA and global environmental
protection. It faces the problem of downward harmonization of
environmental standards, and a defective incentive structure which
may interpret regional standards as "a ceiling rather than a floor",
impeding the advancement and development of tighter
standards.'33 How will regional polities prevent the erosion of
global environmental standards during their pursuit of economic
growth?
Part of the solution may come from resorting to the future
GATT (WTO) system and other international sources of
environmental law. Perhaps a GATT-based system could be
amended to offer a general schedule of the environmental impact
cost from trade. This scheme could include the cost of
environmental protection into the trading of goods in order to
compensate for factors such as the environmental impact cost of
production of traded goods if it can be adapted to protect
environmental interests.
GATT AS A SOURCE OF RULES
While GATT should not be supplanted, as some fear would
happen under regionalism, it should be supplemented in order to
help develop a future process of environmental "legislation",
enforcement and dispute resolution, operated by a new
environmental forum. It may be wise, if possible, to add new
elements to GATT, and the subsequent WTO, so that a successful

131. TEU, supra note 126.
132. EEA Regulation, supra note 128.
133. Harms, supra note 117, at 411-12. (Harms cites EEB Head Says Single
European Market Could Have Adverse Effect on Environment, 11 Int'l Envtl.
Rep. (BNA) 487 (Sept. 14, 1988)).
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environmental regime may be developed. GATT still favors the
multilateral, nation-state level model, but appears to accept the
utility of regional arrangements such as the European
34

Community.1

A potential problem, however, with the GATT exception
contained in Article XXIV, which permits free trading areas and
customs unions, is that it does not permit a preferential trading
arrangement(PTA) with partial liberalization. This appears to force
countries to a choice between no trading preferences or 100%
preference under a particular trading arrangement. 135 Countries
fearing to be left out in the cold may aggregate into regional
arrangements when it might not have been economically "natural"
to do so and such actions may raise protectionist tensions among
regional polities. This could present the problem of forcing an
"excessive degree of regionalization of world trade", 136 leading
in effect to a GATT sanctioned, trade bloc, balkanization, one of
the fears of the pro-GATT position about regionalization. Article
XXIV's extreme "all or nothing" approach has possibly restricted
the potential options made available by incorporating the
availability of environmentally motivated trade measures, which
limit trade for environmental protection, within a PTA.
The GATT-based approach relies upon the interaction and
decision making on the national scale but this can be a problem in
the future if one accepts that "notions of territory and control are
archaic, unworkable and unsustainable because they do not properly
describe what they set out to govern.' ' 37 Moving away from a

134. GATT, supra note 1. GATT Art. 24 provides the exception for entities like
the European Community or NAFTA.
135. Supernatural,supra note 3, at 29-32, (Study indicated that preferential
trading agreements produced higher welfare results with partial liberalization as
opposed to full liberalization, despite GATT Article 24).
136. Id at 39. (Study implies that partial trading arrangements with less than
100% preference are superior to Free Trade Arrangement).
137. See McConnell, supra note 103, at 44.
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strict GATT approach can mean moving away from the apparent
dichotomy presented between trade and the environment. 138 It
also means a departure from the economic and nation-state
paradigms which support this multilateral structure.
MOVING AWAY FROM
THE STRICT GATT APPROACH:

NAFTA AND UNILATERAL ACTIONS -WHEN ARE THEY ACCEPTABLE?

The possibly controversial use of unilateral actions in
conjunction with moving away from a traditional GATT-based
regime'39 may be another approach to the solution of
environmental problems. This requires the participation by nations
with recognized stringent standards. A global player, capable of
being a member of several regional polities, would be in a position

138. But see Baldwin, supra note 79. (Baldwin suggests it isn't GATT which
is incapable of dealing with contemporary trade issues but that it was the
outbreak of idiosyncratic regionalism which may have made it so popular and
appealing in comparison to the glacial pace of multilateral talks); McConnell,
supra note 103, at 44. ("[P]itting environmental policy against trade policy and
local interest against global interest is a false dichotomy."); See e.g. Federal
Experience, supra note 60, at 1351.
For example, Stewart argued:
In principle, there appears to be no reason why a GATT-type
tribunal should not be able to evolve a satisfactory body of international law to
govern the subject [of unilateral restrictions on product imports for environmental
protection regimes]. In
practice, however, trade rivalries are likely to be
sharper, and the difficulty of resolving controversy over the scientific analysis of
risk and appropriate risk management policies greater, in the international context
than in a federal-type system.
139. See e.g. Housman and Zaelke, supra note 36 at 561; FederalExperience,
supra note 60, at 1351. ("Restriction of product exports such as pesticides and
other chemicals or products banned from use in the country of manufacture has
been a controversial issue in international environmental policy for which there
is no precedent in federal-type systems").
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to act' 40 Trade barriers, which are short of the threat or use of
force, and are stronger than diplomatic pressure, are an "attractive
policy tool"1 4' which should be used to uphold the principle that

a state must not use or permit the use of its territory
so as to cause
1 42
injury to the property and persons of other states.
For example, the United States has taken action which
prompted the United Nations driftnet moratoria, and helped in
efforts to save hawks-bill turtles, whales and dolphins. 43 Perhaps
efforts, pursuant to inter-regional agreements, could be funded by
the Global Environmental Facility (GEF), located in the World
Bank,'"
in order to support a path towards sustainable
development.45

140. Fishlow and Haggard, supra note 35. (Authors note that the United States
is a global player which operates in various regional economic areas).
141. See Dunoff, supra note 18, at 1438.
142. One of the most important international cases is the Trail Smelter Case
where Canada was held responsible for damage from copper smelter fumes
which crossed the border to Washington state, Trail Smelter Arbitration (U.S. v.
Canada), 3 R.I.A.A. 1911 (1938)(granting damages for agricultural and timber
losses); 3 R.I.A.A. 1938 (1941)(environmental controls were established to
eliminate future injurious fumes); See also New World Order,supra note 43, at
676.
143. Housman and Zaelke, supra note 36, at 567.
144. The World Bank has guidelines preventing it from financing projects that
would run contrary to an international environmental agreement which the
concerned member is a party, and it has adapted a new policy on wild land
protection.
145. New World Order,supra note 43, at 701.(Prof, Weiss suggested the use of
the Global Environmental Facility (GEF), the funding mechanism for new
international environmental agreements (in particular for climate and biological
diversity conventions) in order to help "mitigate the inefficiencies in
implementing international agreements").
The GEF is chartered to provide over $1 billion in grants and lowinterest loans in its initial phase to developing countries, for environmental
problems.
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GATT, NAFTA, AND THE GOAL
OF UNIVERSAL PRINCIPLES AND STANDARDS

Assuming that a product is acceptable and does not become
subject to a trade measure sparking a dispute, due to the TunaDolphin GATT panel limitations on trade measures, 146 then,
assuming all other factors between trading partners being equal, the
cost of a product should be the same for all. The problem,
however, is that uniform environmental rules do not exist and the
cost of products do vary from one national market to the next.
Some countries may make essentially the same product and they
may all conform to rules regarding the final output but they may
each have varying levels of controls on the way that product is
made.
National environmental standards regulating matters crucial
to trade and growth are indeed different due to factors including
different legal orders and philosophies, 47 but with the world
economy's increasing globalization, the time for evolving a path of
standardization may have arrived. Trade is an enhancer of the
wealth and of the basket of goods available to those participating

These inefficiencies which would certainly become a problem if another
layer of international agreements, based on those between regional polities, were
to be created).
146. See Gerald Brooks, EnvironmentalEconomics and InternationalTrade:An
Adaptive Approach, 5 GEO. INT'L ENVTL. L. REV. 277, 280 (Spring
1993)[hereinafer Brooks] (GATT "is likely to treat as illegal any outright and
unilateral product bans abased on production processes and practices that are
allegedly harmful to the environment"); David A.Wirth, A Matchmaker's
Challenge: Marrying InternationalLaw and American EnvironmentalLaw, 32
VA. J. INT'L L. 377, 407 (Winter 1992)[hereinafter Wirth]; Dolphin Safe, supra
note 18.
147. See e.g. INTERNATIONAL BAR ASSOCIATION, Environmental Liability 41212, (Chairman Patricia Thomas)(1991); J.B. Opschoor and Hans B. Vos,
Economic Instruments For Environmental Protection, OECD, (1989); TURNER T.
SMITH, JR. AND PASCALE KROMAREK,

UNDERSTANDING US AND EUROPEAN

ENVIRONMENTAL LAW (1989); REHBINDER AND STEWART, supra note 111.
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in trade. 48 Global prosperity compatible with sustainable
development, however, relies not only upon trade but also upon
controls on what is traded and how those traded goods were
manufactured.
UNIVERSAL STANDARDS COULD INCLUDE
CONTROL OVER PRODUCTION PROCESSES
Problems which must be confronted in the question of
prosperity from trade are based on the additional costs created by
harmful processes and various costs imposed by importers and the
exporter's domestic environmental law. The emphasis in
environmental matters has been on the product, but not on the
process.'4 9 Not only do standards based on differing philosophies
have to be altered, but productive processes themselves (which are
matters that follow rules without regard for subjective cultural and
legal norms) must also be controlled and/or altered.
BRIDGING A RISK ANALYSIS
AND ENVIRONMENTAL STANDARDS GAP
Global agreements may not be flexible enough for local
economic, political and environmental circumstances and
exigencies. The problem of differing standards comes partially from

148. Or at least this is the case according to David Ricardo and his theory of
comparative advantage. But see Michael Gregory, Environment, Sustainable
Development, Public Participationand the NAFTA: A Retrospective, 7 J. ENVTL.
L. & LITIG. 99, 120 (1992)[hereinafter Gregory] (Author notes that free traders'
support of the economic benefits from comparative advantage may be misplaced
and in fact "irrelevant in a world characterized by the international mobility of
capital in pursuit of absolute advantage .... The confident assumption that an
open trading system will benefit all trading partners is utterly unfounded.").
149. See Commentary, supra note 17, at 730 (Weiss has implied that the focus
has been on the product and not on the process); Gregory, supra note 148, at
136; Stewart, supra note 85, at 2042-43 ("[I]t is inherently easier for nations to
harmonize their product regulations than their process regulations, in part because
nations have stronger economic incentives to do so....").
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diverging risk assessment methods and the varying assimilative
capacities of nations. Differences between perception of risk and
actual risk can cause a 1mismatch between expenditures and the
seriousness of environmental problems.150 Differing assimilative
capacities reflect national differences in environmental, economic
and social circumstances.15 1 The industrialized nations may
regard environmental protection as a luxury which they can afford
to spend its resources on; whereas developing nations may
set a
1 2
growth.
economic
of
favor
in
goals
lower priority on these
Some environmental dangers or costs of prevention may be
felt more acutely by some nations than others based upon their
valuation of the merits of some activity with a related polluting
externality, their ability to absorb the impact of any harms resulting
from that activity and the value of taking steps to absorb such
impacts in the name of environmental quality. 153

150. Id at 2086.
151. Id at 2052.
Stewart defined in part assimilative capacity as based on the following:
Geographic, ecological, and demographic variations among
nations affect the ability of different nations to assimilate
pollution and other forms of natural resource exploitation. A
nation with fastrunning, short rivers, such as Britain, can
assimilate a higher level of water pollution with less
environmental harm that nations with long, slow-running rivers
such as Germany or France. Nations with soils that are low in
buffering capacity suffer greater damage from acid-deposition
than those with high buffering capacity. A large, sparselypopulated country will suffer fewer adverse health and
environmental effects from a given level of pollution emissions
than will a small, densely populated country.
Id.
152. Id at 2053.
153. Id at 2052-53. ("Experience shows that societies treat environmental quality
as a 'luxury'; they demand relatively more of it as income rises and needs for
housing, food, and other 'basics' are satisfied").
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Such differences will affect national standards and perhaps
stimulate "races to the bottom", 154 because of the existence of
lower environmental standards
(and ostensibly higher
competitiveness due to eliminated or lowered costs of
environmental compliance) among some nations. A potential "race
to the bottom", however, could be arrested by drafting regional
agreements which start from baseline standards, factoring in present
international agreements, but making accommodation for
differences in assimilative capacity.
SHOULD DEVELOPING COUNTRIES
PAY THE ENVIRONMENTAL COST OF
INTERNALIZATION OF NEW STANDARDS?

The economic disparity between the industrialized and less
developed nations provides another gap common to the whole
problem
of establishing and implementing comprehensive
environmental standards. 5 5 There is also the problem created
when the creation and enforcement of more stringent standards can
be blocked because the standards were depicted as discriminatory
and therefore impermissible trade restrictions on other states' goods
56
under GATT.1
Ambiguity over the nature and intent of a nation's trade
measure is a problem of determining the fine line between abuse
of the justification for non-tariff trade restrictions and legitimate
environmental concerns. Prohibitions over "discriminatory" nontariff trade restrictions, which may be environmentally motivated,
seem indicative of the problematic, traditional international stance

154. Id at 2058. (Stewart responds to this argument by suggesting that "there is
no reason to suppose that international competition for comparative advantage
will lead nations to adopt inappropriately low environmental standards").
155. This is especially the case in NAFTA, when one considers the economic
disparity between Mexico and the United States.
156. EEB Head Says Single European Market Could Have Adverse Effect on
Environment, 11 Int'l Envtl. Rep. (BNA) 487 (Sept. 14, 1988).
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unilateral trade actions to deal with local
favoring multilateral over
15 7
issues.
environmental
The regional polity could pool resources to finance and plan
for greater environmental protection. The possibilities offered by
the economies of scale from a regional approach to environmental
protection may help the industrialized world bridge the economic
gap with developing nations and achieve sustainable development.
A pooling of financial resources implies a similar pooling of
environmental standards, establishing a commonality of interests.
This regional pooling of efforts and interests also implies greater
uniformity and certainty about the cost structure imposed by
environmental protection. A uniform regional cost structure may
eliminate the threat of comparative advantage among nations within
a region, precluding the possibility of a "race to the bottom"
scenario. A similar enforceable58 arrangement on a global level may
be impractical to implement.
Concerns about the harmonization of environmental
standards, combined with the regional integration agreements

157. See e.g. the Treaty of European Union's (TEU) article T which permits
member-states to implement more stringent environmental programs than those
of the Community level but they must notify the European Commission if they
do enact such standards. The Commission would then ensure that these tougher
standards are not in conflict with the TEU's other provisions. While this permits
the possibility of progressive standards at the member state level and gives the
Community a greater involvement in the member states' environmental programs,
it also presents a potential barrier to progressive changes in environmental
protection since the European Commission would doubtless have to protect other
member-states from the possibility of environmental comparative advantages, for
an enacting member state's local industries, created by meeting the burden of
tougher standards.
158. See e.g. Competitiveness,supra note 85, at 2097-98. ("[I]t would be neither
desirable nor feasible to have internationally uniform standards for all
environmental problems. On the other hand, existing national standards may not
be adequate").
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1 59
between countries as different levels of economic development,
competitiveness and the potential for downward harmonization (due
to a "race to the bottom" or prisoner's dilemma scenario), are also
part of the bundle of questions which persist between the United
States and Mexico, two of the three players in NAFTA.

WHAT OTHER ISSUES
MAY REGIONAL POLITIES HAVE TO DEAL WITH?

1.)

SUSTAINABLE DEVELOPMENT,
PUBLIC PARTICIPATION & PERCEPTION
Sustainable development may take on a different or more
detailed meaning in the minds of decision-makers, altering
environmental policy.' 60 Just as important as government action
are the perceptions and participation of the public.1 61 A common

159. REGIONAL INTEGRATION AND THE GLOBAL TRADING SYSTEM 3
Anderson and Richard Blackhurst, eds., 1993)("The bringing of Mexico
NAFTA and the middle-income Southern European economies into the
significant in that it creates RIAs involving countries at widely different
of industrialization").

(Kym
into a
EC is
levels

160. It has been noted that GATT rules from the Uruguay Round may have to
be modified for purposes of sustainable development. InternationalEnvironment:
United Nations Environment Program (UNEP) Hails Completion of Uruguay
Round as Sign of Link Between Environment, Trade, Daily Environment Report
News, January 3, 1994, WESTLAW BNA-ENV database.
161. Wirth, supra note 146, at 414 (Wirth thinks that "regularizing public
participation in international regulatory processes at the national and international
levels" would help bridge the gap between the international and United States
legal systems while preserving the integrity of the U.S. international obligations);
Gregory, supra note 148, at 166 ("Citizen right-to-know, ... [is one of the]
essential keys to building an effective and sustainable free trade agreement.");
David B. Hunter, Toward Global Citizenship in International Environmental
Law, 28 WILLIAMETTE L. REv. 547, 559 (Summer 1992) ("Global environmental
problems cannot be solved without increasing the role of citizens."); Introductory
Note, supra note 53, at 816 ("[E]ach individual shall have appropriate access to
information concerning the environment ... and the opportunity to participate in
decision-making processes.");Barton and Carter, supra note 7, at 559-60
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vision of sustainable development should be shared with the public
by increasing public participation, which could further public
acceptance and validation of regionalism and regional political
action.
If we can move to a regional state of mind within a nascent
regional polity, such as NAFTA, just as things are changing on the
international scale,162 then we can move away from principles
like sovereignty, or at least alter our understanding of what those
principles will mean in the future.163 Doing this may permit the
creation, or perception, of new options in the policy and decisionmaking process behind the creation of an environmental order. In
addition, policy issues may then become increasingly defined by
society, encouraging faster progress on the regional and local scale,
for society's benefit.
2.)

THE BOUNDARIES BETWEEN INTER AND INTRA
REGIONAL DUTIES
Indeed, a regional polity would be closer at hand to the

("individuals and Corporations can play an indispensable role in helping to call
nations to account. And international norms and rules will obviously mean much
more if there are effective mechanisms for enforcing them.").
162. The ideal of a regionwide mentality implies cultural changes which can
have its drawbacks as well. See e.g. Michael S. Cross, Towards a Definition
of North American Culture, in NORTH AMERICA WITHOUT BORDERs? 303-06
(eds. Stephen J. Randall with Herman Konrad and Sheldon
Silverman)(Cultural conflict and concerns about issues including the U.S.
domination of Canadian and Mexican cultures).
163. Cf Commentary, supra note 17, at 730-31 (Professor Weiss described the
sovereignty principle as being increasingly "tempered" by developments which
include the Stockholm Declaration on the Human Environment of 1972 and the
1992 United Nations Conference on Environment and Development (particularly
the Rio Declaration on Environment and Development)).
These are developments, external to the domestic order of nations,
which should be accompanied by parallel actions of public participation within
nations. Starting such public regional consciousness could eventually wind its
way through government and affect the external changes of the international
order.
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problems of member states, and the struggle with the lowest
common denominator of environmental protection would be
contained and solved more easily than if the problem was placed
between the "offender" and the rest of the world. The isolation of
states, with lower environmental standards and/or greater pollution
problems, within a regional polity may close off the temptation, for
the rest of the world outside of the regional polity, to join in with
that "offender", possibly in search of pollution havens, and lower
their standards. The rest of the world's various nations would be
subject to the control mechanisms of their particular regional area.
Each polity would, as a whole, be subject to global
standards, but what if all or most of the members are offenders?
What if the offender is from outside the regional polity? The
method of dealing with the threat posed by potential "offenders" is
important. The externalities generated by the offender are not
necessarily contained within even the region's boundaries and the
negative cost to the quality of life makes this concern a universal
objective.
3.)

INTERREGIONALLY BASED AGREEMENTS
Perhaps bi-lateral or multilateral arrangements between
regional polities which have settled their internal differences over
various economic and political policy concerns could be executed.
This might satisfy the pro-GATT approach since, if enough
countries are involved in such arrangements, sufficient political
consensus or political pressure could develop new environmental
standards to meet a GATT Article XXV-type waiver "under
exceptional circumstances not elsewhere found for" under the
agreement.164
With the aggregation of decision making at this level, there
may be a greater drive by less or un-integrated nations towards
greater integration efforts in less integrated quarters of the world

164. GATI, supra note 1. GAT Article XXV; Dolphin-Safe, supra note 18.
(Author noted availability of GATr Article 24 waiver but also the difficulty of
using it due to a 2/3 majority vote requirement which would obviously be based
on sufficient international support).
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or towards joining already extant regional polities in order to avoid
being shut out from further decision making and resource and
welfare allocation. If this is so, perhaps environmental compliance
requirements could be exacted for participation in this supranational
yet subglobal arena. There are, however, the potential problems of
regional extortion of non-tariff concessions and the possibility of
trade diversionary effects.
Competition, however, is a force hard to ignore in the
modem economic world, and fosters greater transparency in the
global marketplace, which should negate economic balkanization.
But this may not be enough since walls, economic or political,
which do tend to be broken down by economic forces in the long
run, can be easily erected if the immediate political will exists.
Should these externalities arise, it must be up to the economic
leaders of the global community to take the high ground and act
against these problems. This is not an unlikely scenario considering
that nations like the United States tend to have the most stringent
environmental standards.
4.)

THE RESPONSIBILITIES OF "GLOBAL PLAYERS"
Perhaps the global players within regional polities may be
the glue needed to counter the trade diversionary effects which
some are concerned about. 165 Economic forces which may give
rise to regionalism may also serve as a check on developments
which could harm the rise of global economic welfare. 16 6 Just as
the multi-lateral GATT order is concerned about liberalization and
a free market, those same market forces may permit a natural level
of regionalization which is unlikely to threaten inter-regional and
non-regional national trade.

165. See e.g. Richard H. Steinberg, Antidotes to Regionalism: Responses to
Trade DiversionEffects of the North American Free Trade Agreement, 29 STAN.
J. INT'L L. 315 (Summer 1993)[hereinafter Steinberg].
166. Fishlow and Haggard, supra note 35, at 12. ("At some point, the
advantages of extra-regional diversification outweigh the economies associated
with regionalisation, thus providing a mechanism checking the tendency towards

continuing regional concentration.").
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The realm of international environmental law has only
begun to truly blossom over the last two decades.' 67 With a new
legal consciousness, there could arise a twenty-first century mode
of thought and a new value system which will demand that the
economic growth of NAFTA, must be accompanied by the
development of a comprehensive regional environmental regime.
This must be done in addition to alleviating short-term concerns
over downward harmonization, capital and industrial flight to
relative havens of less stringent, and therefore more profitable,
regulation. It is only fair, after all, to the future citizens of NAFTA.

CONCLUSION --

GROWING RICHER WHILE KEEPING CLEAN

What does sustainable growth mean? It could mean
responsible growth which can mean economic production which
accommodates environmental protection, as opposed to accepting
the dichotomy of production versus protection. For example,
investment must continue in Mexico, but the maquiladoras must be
cleaned up. Just as economic growth from commerce can mean
rising standards of living and lifespans, an irresponsible approach
to economic activity can mean greater pollution and dangers
threatening normal childbirth, lifespans
and physical
168
development.
The development of NAFTA based approaches, if NAFTA
succeeds in dealing with environmental protection, could result in
positive innovations for other regional groups as they come to
recognize regional environmental protection as a legitimate concern
for regional agreements. This provides a stepping stone, creating

167. See Commentary,supra note 17, at 729 ("In the immediate postwar period,
countries were not concerned with the environment,..[today, only two decades
[after the first U.N. conference on environmental issues in 1972] there are almost
nine hundred international legal instruments [relevant to environmental
protection]").
168. The most poignant examples are the maquiladoras.
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hope for a comprehensive environmental agreement which could
streamline the process of protecting the earth.
Such regional building blocks provide stepping stones
towards a more effective, comprehensive approach of implementing
an environmental enforcement regime.
Efficiency and equity should not be objectives which are at
odds with each other.169 The regional polity may provide answers
which greater orders like GATT weren't designed to deal with. The
regional polity can possess the potential to approach local problems
with local solutions. 70 If the regional polity incorporates the
global environmental principles (from treaties and orders like
GATT, the Montreal and Rio conventions) then the potential
problem of downward harmonization, a current concern within
NAFTA, among regional orders could be avoided not only
intraregionally but interregionally as well.
A shift from the sole reliance upon global orders, like
GATT, to regional blocs like the EEC, 171 will affect trade. The
complexity of trade negotiations should increase as the global
economy grows and evolves creating greater environmental
questions. Nations during the future which cannot reconcile trade
and environmental conflicts equitably as well as efficiently,
because of the world economy's increasing complexity, may seek
shelter, from problems like global trade wars, under the umbrella

169. See e.g. Housman and Zaelke, supra note 36.
170. Competitiveness, supra note 85, at 2052-53 (Stewart talks about local
pollution problems calling for varying level standards of control due to a state's
particular capacity for pollution).
I would submit that an analogous argument should be made for
standards to be promulgated on the regional level for environmental control
purposes.
171. Bailey, supra note 13, at 841 ( Organizations including the European
Economic Community, the Association of Southeast Asian Free Trade Area, the
United States-Canada Free Trade Association, Mercosur (which includes
Argentina, Brazil, Paraguay and Uruguay) and the Andean Pact (which includes
Columbia, Ecuador, Bolivia, Peru and Venezuela)); other sources list other
markets.
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of one of the regional polities. 7 2 GATT (and the future WTO)
may not be the proper forum for resolving environmental disputes
and it also lacks the judicial presence of bodies like the United
173
States Supreme Court or the European Court of Justice.
It is fair to suggest that since the environment may be the
trade issue of the nineteen-nineties, and that global trade
agreements, focused on this latest trade issue, being "practical"
instruments which must be implemented, may become much more
difficult to enforce. The level of difficulty of enforcement, for
thorny, unique environmental problems demands flexibility.
The regional polity may provide a flexible response to the
dangers of environmental destruction. Again, the problem is
compliance with, and enforcement of, international standards. The
key may be to develop a powerful environmental control regime in
order to monitor, control and resolve environmental matters. Such
regional flexibility may not necessarily mean balkanization due to
a collapse, or downward harmonization, of international standards.
The idea of upholding a regionally based environmental
order may seem at odds with the strict multilateral school of
thought. An evolutionary perspective, however, about regional
polities may only imply different solutions which seem
unconventional at first for a world not quite ready to brush aside
the illusion of a dichotomy between unilateral actions and
traditional multilateralism. The question as to whether or not the
movement towards regionalization is good or bad is a false
question - it is really "an exercise" in asking about what is "second
best" for the world trading order since what is first-best, worldwide free trade, may be impossible politically. 174

172. See Baldwin, supra note 79.
173. But See FederalExperience, supra note 60, at 1349 (Stewart believes that
GATT possesses the flexibility and potential for growth to give "environmental
values equal footing with free trade values").
174. Supernatural,supra note 3.
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For better or worse, there may be a certain inevitability
about regional developments," s with their development in the
major economic centers in the world, prompting other nascent
polities to follow suit. Combined with the uncertainty over how the
intersection between trade and the environment will play itself out,
the opportunity may be ripe for satisfying trade and environmental
concerns while finding a6 new definition and mission for
"sustainable development".1
A potential legal order, like NAFTA's, with a strong trade
focus can evolve beyond the limitations of the present treaty's
paucity of provisions, and of the side agreement's weakness, into
a polity which will foster an environmental protection regime.
What appeared to be forged by compromise and politics should be
175. See Steinberg, supra note 165; John McMillan, Does RegionalIntegration
Foster Open Trade? Economic Theory and GATT's Article XXIV, REGIONAL
INTEGRATION AND THE GLOBAL TRADING SYSTEM ( Kym Anderson and Richard
Blackhurst eds., 1993). McMillan said the following:
Regardless of what economists think of them, [regional integration
agreements (RIAs)] are here to stay. Regional integration can foster global trade;
but it can also impede it. The relevant issue is not whether RIAs are a good
thing per se, but how to design international laws that ensure they are structured
so as to avoid harming the global economy.
Id at 306.
See also Jagdish Bhagwati, Regionalism and Multilateralism: an Overview,
REGIONAL INTEGRATION AND THE GLOBAL TRADING SYSTEM (Kym Anderson
and Richard Blackhurst eds., 1993)
Bhagwati said the following:
My judgement is that the revival of regionalism is unfortunate. But
given its political appeal and its likely spread, I believe that it is important to
contain and shape it ... so that it becomes maximally useful and minimally
damaging, and consonant with the objectives of arriving at multilateral free trade
for all.
Id at 46.
176. See McConnell, supra note 103. ("In current parlance, reference to
sustainability is understood to import, as its correlative, environmental
concern....The existence of a relationship between economy, environment, and
our existence is not a new idea, although the description of this linkage has
shifted from the now 'tainted' phrase 'exploitation of natural resources' to
'sustainable development'.").
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reshaped and equipped to deal with the environmental
responsibilities incumbent upon any economic (and political) order
which will doubtless create,
and then attempt to deal with,
77
problems.
environmental
The rise in regional polities like NAFTA, even though it
was never intended, may portend a new global political architecture
with consequences for the world as dramatic as the idea of the
nation-state. Perhaps the older and/or more powerful nation-states,
weary with a post-cold-war, zero-sum game reality, have gathered
unintentionally into a new political chorus. Those who join them
in regional polities may share in the wealth greater than that
produced alone - no nation should have to endure a twilight of low
economic growth. Who knows what the results may be in the wake
of such new harmony?

177. Kelly, supra note 90. (Author citing U.S. Trade Reporter review of USMexico Environmental Issue 88 (February 1992) and noting that even under a
NAFTA with a "controlled Mexican regulatory environment" air polluting
emissions would be more negative than if there was no NAFTA in place).

